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In  the  Privy  Council 

THE  BOABD  OF  TSUSTEES  OF  THE  BOBIAN 

OATHOLIO  8EJPABATE  SCHOOLS  OF 

THE  OITY  OF  OTTAWA 


B.  MACKEU.  AND  0THEB8. 
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THE  LORD  CHANCKLLOB. 
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THE  LORD  CHANCELLOR, 
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n*  Bowd  of  TniitMS  of  tha 
tlM  OltT  of  OtUwk     ■ 


OkthoUo  BopanU  lehoob  of 
-  ApptUant; 


B.  XmIuII  tad  Othtn  Retpondtnti. 


THB  SOTBIXE  OOTJBT  OT  ORTASIO 

(ArrauJinbivnioir). 


.rUDGMENT  OF  THE  LORDS  OF  THE  JUDJCIAL  COMMIT- 
TEE OP  THE  PBIVY  COUNCIL,  dkutkhed  the  2}n) 
NOVEMBER:  1916. 


Prettnt  at  the  Hearing: 
The  Lobd  Ci^ancellob. 

ViROOUNT  HaLDANB. 

Lobd  Atkinson. 
Lobd  Sbaw. 
Lobd  Pabmoob. 

[Delivered  hy  The  Lobd  Chanceuxw.] 


This  appeal  raises  an  important  question  as  to  the  validity  of 
a  CircaUir  of  Instructions  issued  by  the  Depertment  of  Edncati<<u 
for  the  PrcTiDoo  of  Ontario  on  the  17th  August,  1913. 


f  *'  rf  vrSt 


The  primary  aehoola  within  the  Pravince  are  for  th«  porpoM* 
of  thi«  circular  aeparated  into  two  diviuona:  public  aohoola  and 
•eparate  aclioola,  th«  latter,  with  whieh  alone  this  appeal  in  eou- 
cemed,  being  denominational  aehoola.  eatabliithed,  aupported,  and 
■nanaced  under  certain  atatutory  pruviaiona  to  which  referenee 
will  be  made.  The  population,  of  the  province  in,  and  has  alwaya 
been,  oompowd  boi  of  Engliah-  and  of  liVenrhnpeaking  inhabi- 
tanta,  and  each  of  the  two  claaaea  of  HchoolK  i*  attended  by  chil- 
d«n  who  ipealc.  tome  one  lanKimKc  some  the  other,  while  aome, 
again,  have  the  good  fortune  to  speak  both,  so  that  distinction  in 
language  does  not  and  cannot  iw  made  to  fallow  the  distinction 
in  the  schools  themselves.  The  i'irculor  iii  Kome  of  its  clansea 
deala  with  all  schools,  but  ita  heading  refers  only  to  Eitglish- 
French  schools,  which  are  defined  as  being  those  schools,  whether 
separate  or  public,  where  French  is  a  languege  of  instruction  or 
communication,  which  have  been  marlced  out  by  (he  Miniater  for 
Int-iection  as  provided  in  the  Cireulaii,. 

The  object  of  the  Circular  is  to  restrict  the  use  of  PK^iieh  in 
these  schools,  and  to  this  restriition  the  appellants,  who  are  the 
Board  of  Trustees  of  the  Roman  Catholic  Separate  Schools  of  the 
City  of  Ottawa,  assert  that  they  are  not  obliged  to  submit.  The 
respondents,  who  are  supporters  of  the  same  Roman  Catholic 
Mbools,  desire  to  maintain  the.Circular  of  Instructions  in  its  integ- 
rity, and  upon  the  appellants'  refusal  to  abide  by  ite  terms  the 
respondimts  instituted  against  them  the  proceedings  out  of  whieh 
this  appeal  has  arisen,  asking,  among  other  things,  a  mandatory 
order  enforcing  against  the  appellants  obedience  to  the  Circular. 

The  Supreme  Court  of  Ontario  granted  the  injunction  that 
was  aought  and  their  judgment  was  affirmed  by  the  unanimous 
opinion  of  the  Judges  of  the  Appellate  Division  of  the  Supreme 
Court. 

The  appellsuts'  defence  of  their  action  rests  in  •ubstsuco 
npon  tlie  contMttion  that  the  instructions  were,  and  are,  wholly 
unauthorised  and  unwarranted  and  beyond  the  powers  of  the 
Minister  of  Bdueation,  becauae  they  were  contrary  i>,  and  ia 
violation  of,  the  British  North  America  Act  of  1867. 


lu  order  to  confer  legtelatire  tuthority  npoii  th<>  biatructioiiii 
>n  Act  of  the  Prorince  of  Ontario  (5  0«o.  V.,  cap.  45)  haa  bcru 
paaaed  durinc  the  litigation,  declaring  that  thi  regulatinna  im- 
poaed  were  duly  made  and  approved  under  the  anthority  of  thf 
IVpartment  of  Edncatioo  and  )">rame  blinding  according  to  the 
leniii  of  thf  .-  proviaiona  on  tk.  ^ppellanta  ami  the  achooU  tindiT 
their  control,  and  containing  coiwequential  proviaiona.  It  it  ol>- 
\ioiu  that  the  validity  of  the  .Statute  depends  upon  conaiderationa 
(Jmilar  to  thoae  involved  in  determining  the  validity  of  the  <nii- 
tmctiona,  but  thia  Statute  in  the  aubjcct  of  another  procc  g. 
and  the  present  appeal  ia  confined  to  the  ((uettion  wheth«>'  the 
)(iniKter  of  Education  had  power  to  imue  the  cirt^ular.  The  num-. 
her  nf  aehoola  vhich  are  affected  by  the  dinpute  is  considerable, 
for  of  192  Boman  Catholic  schoola  under  the  charge  of  the  uppel- 
lanta,  116  ^ave  been  designated  English-French  achook. 

The  material  sectioua  in  the  British  North  America  Act  upon 
which  the  appellanta  rely  are  sections  91,  92,  and  93.      Section 

91  avthoriaea  the  Parliament  of  Canada  to  make  laws  for  the 
peace,  order,  and  good  government  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  by  the  Act 
aaigned  ezclnsively  to  th<    .  ^'ialatures  of  the  provmces.    Section 

92  enumerates  the  claaws  of  anbjects  in  relation  to  which  the 
Legialatarea  of  the  Provinces  may  exclusively  make  laws,  and 
inelndea  therein  generally  all  matters  of  a  merely  local  or  privat>i 
nature  in  the  province.  Section  93  deals  specifically  with  educa- 
tion, and  ensctM  that  in  and  tor  each  lyfovinoe  the  Legislature  may 
exclusively  makt  we  in  relation  to  -nlucation,  aubject  and  accord- 
ing to  the  provisions  therein  contained.  It  appeara,  therefore, 
that  the  subject  of  education  is  excluded  from  the  powers  coo- 
ferred  on  the  Parliament  of  Canada,  and  is  placed  wholly  within 
the  competence  of  the  Provincial  Legislatures,  who  again  u» 
subject  to  limitations  expressed  in  four  provisions.  Provision  (1) 
is  in  thea"  terms : — 


"Nothing  in  any  such  law  shall  -  «jndicially  affect  any  right 
"or  privilege  with  respect  to  denominational  schoola  which  anjr 
"elasa  of  person  have  by  law  in  the  province  at  the  Union." 


ProWtion  (S)  eonKin*  m  important  ufegiurd,  wkUh  gitM 
in  tpptftl  to  tho  Oov«ruor-04-u«r«l  iii  Council  from  tny  let  or 
dreiaion  of  any  provincial  authority  atfeetinf  any  right  .>r  pri»:- 
lag*  of  the  Protertaint  or  Roman  ('Htholic  minority  of  tJie  King'i 
•nbjeeta  b  relation  to  education,  i'roviaion  (4)  provldea  machi- 
nery for  making  the  deciaion  of  the  Oovernor-Oeneral  In  Conneil 
effectire.  If  a  Provincial  Law  which  aeenu  to  the  Ooverncr- 
General  in  Council  requiailv  for  tliv  due  execution  of  the  provi- 
bioM  of  the  aectioii  ii  not  ma<)e.  or  any  deciaion  of  the  Oovernor- 
Oeneral  in  Council  ia  not  duly  cxcruted  by  the  proper  proviitcial 
anthority,  then,  and  in  every  nuch  c««e,  and  ao  far  only  aa  the 
eircumatancea  of  each  can*  require,  the  Parliament  of  Canada  may 
make  remedial  laws  for  llie  due  executiou  of  the  proviaiona  of  thia 
aeotion,  and  of  any  deciaion  of  the  (invernor-Oeneral  in  Conneil 
under  the  aection. .  Theae  proviiiion.i  coutain  a  procedure  of  gr«at 
value  to  the  Proteatant  or  Roman  Catholic  minority  in  relation  to 
education.  They  do  not  affect  or  diminiah  whatever  remedy  the 
appellanta  have  under  provlaiou  (1),  and  cannot  operate  to  give 
the  Legialature  of  Ontario  authority  to  leginlate  in  mattera  ape- 
jially  excepted  from  their  authority. 

Accordingly  it  would  require  aii  Act  of  the  Imperial  LogUa- 
tnie  prejudicially  to  affect  any  right  or  privilege  reaerved  under 
proTiaiou  (1),  and  if  the  regulatiooa  which  are  impeached  do 
pnjudicially  affect  any  aiu-h  right  or  privilege,  to  that  extent 
they  are  not  binding  on  the  appellanta. 

Ther©  ia  no  qneatiou  that  the  Kngliah-French  Roman  Catholie 
Separate  Schoola  in  Ottawa  are  Denominational  Schoola  to  which 
the  provision  appliea,  and  it  has  been  decided  by  thia  Board  that 
the  right  or  privilege  reaerved  in  the  proviaion  ia  a  legal  right  or 
ptiTJlege,  and  does  not  include  any  practice  inatruction  or  privi- 
lege of  a  voluntary  character  which  at  the  date  of  paaaing  of  the 
Act  might  be  in  operation  (City  of  Winnipeg  v.  Barrett,  1«92.  A  C 
446). 

Further,  the  claaa  of  peraona  to  whom  the  right  or  privilege 
ia  reaerved  muat,  in  their  Lordahips'  opinion,  be  a  claaa  of  persona 
determined  according  to  religioua  belief,  and  not  according  to  race 


or  Unguaf*-  In  rrUiion  tu  il<>naniiii«tinnal  trichinft,  Rnmir 
Catholiaa  toirrlhrr  form  within  ihr  nu-miing  of  the  ai'vlion  a  i-ltik 
of  penoiw,  ami  that  rliiM  riinnot  be  mtbdiviried  into  other  cluaei 
by  coiiiiid«r*tianii  of  the  iHiifriaKi*  <>'  "*■'  People  by  whom  thit 
faith  ia  held.  Thr  app<>:Unt«  aiul  the  reapor  IputH,  therefore,  are 
membem  of  the  ume  elau.  hut  this  fart  dooH  not  affeet  the  ap- 
pellanta'  poaition  on  their  .  ipeal,  for  their  eaiie  \»  that  even  to 
tha  claaa  ao  determined  there  waa  prenervi'd  by  the  Statute  and 
veated  in  tltem  aa  trusteeit  righta  or  privilegea  whirh  include  the 
right  of  decidinK  aa  t"  the  lauioiaKe  to  be  uaed  as  a  meana  of  ina- 
truetion;  and  thr  qii  lion,  therefore,  that  ariaea,  ia,  What  were 
the  righta  and  privilege*  that  were  protected  by  the  Aet,  and 
were  they  invaded  by  the  Circular  according  to  ita  true  mcaningt 

No'.^  appeara  that  at  the  date  nf  the  paaaage  of  the  Rritiah 
North  America  Aet  of  1867,  a  Statute  waa  in  operation  in  Upper 
Canada  by  which  certain  legal  righta  and  privilegea  were  con- 
ferred on  Roman  Catholica  in  Upper  Tinada  >ii<  reapect  to  aeparate 
achoola,  and  ho  far  aa  the  facta  of  thia  caav  are  concerned  thia  waa 
the  only  aouroe  from  v  ich  the  ilghta  and  privilegea  could  hare 
prooeedad. 

Thia  Act  enabled  any  number  of  people,  not  leaa  than  five  and 
being  Boman  Catholica,  to  convene  a  public  meeting  of  peraona 
<«ho  deaire  to  eatabliah  a  aeparate  »chr  I  for  Roman  Catholica,  and 
for  the  election  of  tmateea  for  the  n  igement  of  auch  achoola ; 
by  aeotion  7  it  ia  enacted  that  the  tru  .ea  of  auch  achoola  abould 
form  a  body  corporate  under  the  Statute,  ahould  have  power  to 
iffipoae,  levy,  and  collect  achool  ratea  or  aubacriptiona  from  per. 
MHia  aending  children  to,  or  aubacribing  towarda  the  aupport  of, 
■nch  achoola,  and  abould  have  "all  the  powera  in  reapect  of  aepa- 
rate achoola  that  the  truateea  of  commooi  achoola  have  ajd  poaaeaa 
under  the  proviaiona  of  the  Act  relating  to  common  aohoola."  A 
apeeial  elauae  ako  related  to  the  appointment  of  teachera,  who. 
before  the  paaaing  of  thia  Statute,  hod  been  arbitrarily  appointed 
by  Boarda  of  Tmateea,  and  thia  power  waa  regulated  and  rea- 
ixioted  by  aeetion  18,  which  provided  that  the  teachers  of  tha 
wparate  achoola  ahould  be  subject  to  the  same  ezaminatiooa,  and 
leeeiVA  their  certificate  of  qnalifieatioB  in  the  aame  manoar  •• 


eommon  schools  tesohen;  while  aection  26  provided  th&t  the 
Khoob  ihould  be  subject  to  inspection,  and  should  bo  subject  also 
"to  such  repiUtions  as  may  be  imposed  from  time  to  time  by 
the  Council  of  Public  Instruction  for  Upper  Canada." 

In  order,  therefore,  to  ascertain  the  tme  extent  and  limh  of 
the  powers  conferred  by  this  Statute,  it  is  necessary  to  see  what 
w«»  the  powers  enjoyed  by  trustees  of  the  common  sehooli. 
These  are  to  be  found  in  another  Statute  of  Upper  Canada,  23 
Vict.,  cap.  64,  fcno-^n  as  the  Common  Schools  Act  of  1859.    This 
SUtnte  conferred   upon   trustees   for   common   schools   certain 
powers,  the  most  important  of  which  are  to  be  found  collected 
under  several  heads  in  section  79.    A  mere  glance  at  this  section 
wiU  show  that  such  powers  are  undoubtedly  wide.    They  include 
noider  sub^section  7  power  to  acquire  school  sit^s  and  premises, 
and  to  do  whrt  may  seem  right  for  procurinsr  text-books  and 
ertablishing  school  libraries,  while  sub-section  8  places  in  the 
hands  of  the  trustees  the  determination  of  "the  kind  and  dss- 
criytion  of  schools  to  be  ertablished' '  ,'lhe  teachers  to  be  employed, 
and  goierally  the  terms  of  their  employment.    These  powers  are, 
howeirer,  to  some  extent  limited  by  sub-sections  15  and  16,  tHe 
fiwt  uf  which  in  effect  requires  that  the  tex^books  should  be  a 
unifoi-m  series  of  authorised  text-books,  while  the  latter  compels 
the  trustees  to  see  that  all  the  schooU  under  their  charge  are  con- 
ducted according  to  the  authorised  regulations. 

Counsel  for  the  appelUnts  naturally  place  great  reliance  upcai 
these  provisions,  and  in  the  wider  aspect  of  their  argument  they 
contend  that  "the  kind  of  school"  that  the  trustees  are  authorised 
to  provide  is  a  school  where  education  is  to  be  given  in  such  laia- 
gnage  as  the  trustees  think  fit. 

They  urge  that  it  was  a  right  or  privilege  possessed  with  res- 
pect to  denominational  schooU  in  1867  in  determining  the  number 
snd  kind  of  schools  to  say  within  what  Umits  the  French  language 
is  to  be  used ;  for,  according  to  their  contention, ' '  kind  of  school ' ' 
means  a  school  where  the  French  language,  under  the  direction  of 
trustees,  may  be  used  as  a  medium  of  instmctimi  on.  terms  not  less 
unfavourable  than  the  use  of  English.    Their  Lordships  are  unable 


to  agree  with  tbii  view.  The  "kind"  of  whook  referred  to  in 
mb-head  8  of  Heetion  73  in,  in  their  opinion,  the  grade  or  character 
of  achool,  for  example,  "a  girls'  «ehool,"  "a  boja'  acbool,"  or 
"«ui  infaots' achool."  and  a  "kind"  of  achool,  within  the  meaning 
of  that  aab-head,  is  not  a  school  where  any  special  language  ia  in 
common  use. 

The  schools  must  be  conducted  in  accordance  with  the  regu- 
lations, and  their  Lordships  can  find  nothing  in  the  Statute  to  take 
away  from  the  authority  that  had  power  to  issue  regulations  the 
power  of  directing  in  what  language  education  is  to  be  given.  If, 
therefoi*,  the  trustees  of  the  common  schools  would  be  found  to 
obey  a  regulation  which  directed  that  education  should,  subject 
to  certain  restrictions,  be  given  in  either  English  or  French,  the 
trustees  of  the  separate  schools  would  also  be  bound  to  obey  a 
rt  illation  of  the  same  character  affecting  their  school,  provided 
tht.  it  does  not  interfere  with  a  right  or  privilege  reserved  under 
the  Act  of  1867,  i.e,  a  right  or  privilege  attached  to  denominatio- 
nal teaching. 

The  objections  to  the  instructions  which  were  urged  before 
their  Lordships,  however,  were  not  chiefly  based  on  the  allegation 
that  they  prejudicially  affected  in  any  special  manner  denomina- 
tional teaching,  but  on  the  wider  ground.  Their  Lordships  appre- 
ciate the  affection  which  the  FVench-apeaking  residents  in  Ottawa 
feel  for  the  French  language;  but  it  must  not  be  forgotten  that, 
although  a  majority  of  the  supporters  of  the  English-French 
separate  schools  in  Ottawa  are  of  French  origin,  there  are  other 
supporters  to  whom  French  is  not  the  natural  language.  This  fact 
has  no  doubt  caused  great  difficulty  in  adjusting  fairly  as  bet- 
ween the  different  inhabitants  the  natural  rivalry  as  to  the  lan- 
guagues  to  be  used  in  the  education  of  the  children,  and  the  care 
with  which  this  difficulty  has  beem  considered,  is  evidenced  in  the 
terms  of  a  valuable  report  which  is  printed  in  the  record,  and  to 
which  their  Lordships  would  direct  attention : — 

"  As  was  stated  in  our  former  report,  while  all  classes  of  the 
"  French  people  are  not  only  willing  but  desirous  that  their  chil- 
"  drrai  diould  learn  the  English  language,  they  at  the  same  time 
"  wish  them  to  retain  the  use  of  their  own  language,  and  there  is 


"  DO  reason  why  th«y  should  not  do  *o.  To  ponws  the  knowlcdfe 
"  of  both  Uncruages  ia  an  advantage  to  them.  And  the  nie  of  the 
"  English  language  instead  of  their  own,  if  such  a  change  should 
"  ever  take  pUce,  must  be  brought  about  by  the  operation  of  the 
"  same  influences  which  are  making  it  all  over  this  continent  the 
"  language  of  other  nationalities  as  tenacious  of  their  native  ton- 
"  igue  as  the  French.  It  is  a  change  that  cannot  be  forced.  To 
"  attempt  to  deprive  a  people  of  the  use  of  their  native  tongue 
"  would  be  as  unwise  as  it  would  be  unjust,  even,  if  it  were  poasi- 
"  ble.  In  the  British  Empire  there  are  people  of  many  languages. 
''  The  use  of  these  does  not  affect  the  loyalty  of  the  people  to  the 
■'  Crown,  and  the  English  language  remains  the  language  of  the 
"  Empire.  The  object  of  these  schools  h  to  make  better  scholars 
^^  of  the  rising  generation,  of  French  children,  and  to  enable  them 
"to  do  better  for  themselves  by  teaching  them  English,  while 
"  leaving  them  free  to  make  such  use  of  their  own  langaac«  «• 
"  they  please." 

It  therefore  becomes  necessary  t6  examine  closely  the  term 
of  the  Circular  in  order  to  ascertain  the  nature  and  extent  of  the 
restrictioDB  it  imposes.  Unfortunately  it  is  couched  in  obscure 
language,  and  it  is  not  easy  to  ascertain  ita  true  effect.  It  opens 
With  a  definition  of  English-French  schools,  and  it  was  argued  on 
behalf  of  the  appellant*  that  even  this  definition  was  not  within 
the  power  of  the  Department ;  but  there  is  no  weight  in  this  objec- 
tion, provided  that  the  selected  schools  are  so  dealt  with  as  not  to 
impeach  any  legal  right  or  privilege  of  the  appellants.  The  second 
paragraph  of  the  Circular  is  important  The  regulations  and 
courses  of  study  prescribed  for  the  public  schools,  which  are  not 
inconastei-t  with  the  provisions  of  the  Circular,  are  applied  to 
the  English-French  schools,  with  the  foUowing  modificationa  ^— 

"  The  provision  for  religious  instruction  and  exercises  in  pu- 
"  blic  schools  shall  not  apply  to  separate  schools,  and  separate 
"  school  boards  may  substitute  the  Canadian  Catholic  naAvn 
"  for  the  Ontario  public  school  readers." 

These  modifications  bring  the  instructions  into  agreemeat 
with  the  provisions  as  to  regulations  affecting  religious  ioatruo- 


thm  in  the  Common  Schools  Art  and  the  Separate  Sehoola  Art, 
The  only  reference  to  religiooB  inatrnction  to  which  their  Lord- 
lAipa  were  referred  in  theae  SUtntea  ia  section  129  of  the  former 
Statute.    This  aeetion  providee  that  no  persons  shall  require  any 
papU  to  read  or  atndy  in  or  from  any  relipoua  book  or  join  in  any 
exaroise  of  devotion  or  religion  objected  to  by  his  or  her  parents 
or  guardian,  and  this  provieion  preserves  these  rights.    Indeed 
thia  elanae,  in  their  Ijordahips'  opiniiion,  indicates  that  the  whole 
conrae  of  r«Ugiona  teaching  in  the  separate  schools  ia  outaide  the 
opM-ation  of  the  Circular,  for  the  Circular  applies  to  public  schools 
and  separate  schools  alike  and  impartially,  and  if  it  contained 
provisions  with  regard  to  religious  instruction  in  the  publi* 
schools,  by  virtue  of  this  clause  those  provisions  would  not  apply 
to  the  separate  schools;  throughout  the  whole  of  the  Circular, 
however,  there  is  nothing  whatever  to  indicate  that  it  is  intended 
to  have  any  application,  excepting  it  may  be  in  the  case  of  puMie 
Bcheote,  to  anything  but  secular  teaching,  and  it  is  in  this  connec- 
tion that  clause  3  must  be  read.    This  is  the  paragraph  which 
regulates  the  use  of  French  as  the  language  of  inatruction  and 
communication,  and  it  is  against  these  provisions  that  the  com- 
plaint of  the  appeUante  is  mainly  directed.    The  paragraph  refers 
equally  to  public  and  separate  schools,  and  directa  that  modifica- 
tions shall  be  made  in  the  courae  of  study  in  both  classes  of  schools, 
snbjert  to  the  direction  and  approval  of  the  Chief  Inspector.    In 
the  case  of  French-speaking  pupils,  French,  where  necessary, 
may  be  used  as  the  language  of  instruction  and  communication, 
bnt  not  beyond  Form  I,  except  on  the  approval   of   the   Chief 
Inapeetor  in  the  case  of  pupils  beyond  Form  I,  who  are  unable  to 
speak  and  understand  the  English  language.    There  are  further 
provisions  for  a  special  course  in  English  for  Fremch-speaking 
pupib,  and  for  French  as  a  subject  of  study  in  public  snd  separate 
lefaools. 


Mr.  Belcourt  urged  that  so  to  regulate  the  use  of  the  French 
language  in  the  separate  Roman  CathoUc  schoob  in  Ottawa  eona- 
tituied  an  interference,  and  ia  in  some  way  inconsistent  with  a 
natural  right  vested  in  the  French-speaking  population ;  but  unless 
this  right  waa  one  of  these  reserved  by  the  Act  of  1867,  sneh  inter- 


tmmtm  eonld  not  be  rNitted,  nd  their  Urdduqw  fa.T«  .Ireitd, 
exptemed  the  yiew  that  people  joined  together  by  the  luioD  of 
IMJM^  ud  not  by  the  tie.  of  faith  do  not  form  a  elaw  of  prndix 
wthm  the  meaning  of  the  Act.  If  the  other  opinion  were  adopted 
there  appear,  to  be  no  reawn  why  a  aimilar  olaim  riiould  not  bo 
made  on  behalf  of  the  En«Iirii-«peaking  parent,  whow  children 
we  bemg  educated  in  the  Roman  Catholic  wparate  uhool.  in 
uttawa.  In  thu  connection  it  is  worthy  of  notice  that  the  on'v 
action  m  the  British  North  Amerie.  Act,  1867,  which  >«lat«.  i'o 
the  UM  of  the  Engli,h  and  French  language,  (eea.  183),  doe.  net 
relate  to  education,  and  i.  directed  to  an  entirely  different  Mbjeet- 
matter.  It  anthoriee.  the  um  of  either  the  Snglith  or  French  lan- 
guage m  debate,  in  the  Houm.  of  Parliament,  in  Canada,  and  the 
HouM.  of  LegUlature  in  Quebec,  and  by  any  perwn,  or  in  anv 
pleading  or  proce«  in,  or  iwuing  from,  any  Court  of  Canada  and 
m  and  from  .11  or  any  of  the  Court,  of  Quebec.  If  any  inference 
w  to  be  dr«win  from  thi.  action,  it  wou'd  not  be  in  favour  of  the 
contention  of  the  appellants. 

Further  objection,  that  are  taken  to  the  Circular  depend  upon 

T^^!u"'*'"*''"°*'  *""'  '*  ■nterfe'^  with  the  right  to  manage 
which  the  trustees  posMss,  and  that  it  further  infringe,  a  right  on 
the  part  of  the  trustees  to  appoint  teacher,  whow  certificates  are 
provided  by  a  Board  of  whom  the  trustee,  can  appoint  one. 

In  their  Lordships'  view,  there  is  no  substance  in  eitlie.-  of 
there  contentions.  The  right  to  manage  does  not  involve  the  right 
of  determining  the  language  to  be  used  in  the  achooU.  Indeed,  the 
light  to  manage  muat  be  .ubject  to  the  regulations  under  which 
aU  the  schools  must  be  carried  on ;  aiid  there  i.  nothing  in  the  Act 
to  negaUve  the  view  that  those  regulation,  might  include  the  pro- 
vision, to  which  the  appellant,  object  If,  therefore,  the  repVla- 
ban  a.  to  which  the  trustee,  of  the  common  schools  were  bound 
to  cany  on  the  clan  of  school  committee  to  their  charge  did  in 
fact,  under  the  Act  of  1859,  enable  direction,  to  be  given  a.  to'the 
medium  of  instruction,  the  power  possesKd  by  the  trustee,  of  the 
separate  Khool.  would  have  been  .abject  to  the  same  limiution 
and  the  question  a.  to  interference  with  4e  power,  of  manage^ 
ment  does  not  ariM  a.  an  independent  quctjon. 
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So  far  •«  th«  teachers  are  concerned  the  word*  of  SobMetion 
8  of  Seetion  79  empower  the  truelees  to  determine  the  teacher  or 
teachert;  bst  thia  merely  means  that  they  are  to  be  determined  out 
of  the  number  who  are  duly  qualified,  and  it  ia  for  the  Board  of 
Education  to  impoae  what  conditiona  they  think  fit  as  to  the 
neoeaiarj'  qualification  of  «nch  a  teacher.  Under  the  Statute  of 
1869  the  Body  for  examining  and  giving  certificates  of  qualifica- 
tion  for  the  teacher  wae  constituted  by  three  members  of  tho 
Board  of  Public  Inatruction,  including  a  local  superintendent  of 
theachoola;  and  it  is  argued  that,  under  the  power  of  appointing 
the  local  superintendent— a  power  conferred  on  the  trustees— 
the  provisions  in  the  Circular,  which  impose  as  a  necessary  condi- 
tion of  qualification  of  the  teachers  that  they  must  possess  a 
Imowledfe  of  the  English  Unguage,  interfered  with  the  trustees' 
right  in  this  respect.  To  accede  to  this  argument  would  involve 
the  rwnoval  of  the  conditio  as  to  the  necessary  qualification  of 
tho  teachers  from  the  Board  of  Education.  This  might  be  a  serious 
matter  for  the  cause  of  education  in  the  Province  of  Ontario ;  but 
Awe  is  no  need  to  cooaider  that  the  Statute  compels  thU  view. 
Even  aaaamiog  that  the  provisiosi  of  Section  96  as  to  the  granting 
of  oorHfi-ates  to  teachers  might  be  still  revived ;  yet  even  then 
there  is  nothing  to  prevent  the  establishment  of  special  conditions 
as  cooditi4Hi*  with  which  the  Uachers  must  comply  before  any 
■Bch  eertifieate  can  be  given. 

In  'he  result,  their  Lordships  are  of  opinion  that,  on  the  cons- 
truction of  the  Acta  and  documenta  before  them,  the  regil'ationa 
impeached  were  duly  made  and  approved  under  the  authority  of 
the  Department  of  Education,  and  became  binding  according  to 
the  terms  of  those  proviuona  on  the  appellanta  and  the  schools 
under  their  control,  ai.d  they  wiU  humbly  advise  His  Majesty  to 
diamisa  this  appeal. 

The  appellanta  will  pay  the  costs. 


[L.  S.] 


AT  TBI  OOUBT  AT  BUOKIHOHAM  PAIAOB. 

The  6tli  day  of  November  1916 

PreMiit 

THE  KING'S  MOST  EXCELLENT  M.UBSTY 


Lord  Preddant 
Itflof  DMart 


I«rd  Staward 
I«rd  Oolcbrooke. 


■VraBKEAS  there  was  this  day  read  at  the  Board  a  Report 
Horn  the  Judicial  Committee  of  the  Privy  Council  dated  the  2nd 
day  of  November  1916  in  the  words  foUowing  viz.  :-- 

"Whereas  by  virtue  of  His  late  Majesty  King  Edward  the 
seventh  s  Order  in  ConncU   of  the   18th   day  of  October   1909 
there  was  referred  unto  thU  Committee  the  matter  of  an  Appeal 
from  the  AppeUate  Division  of  the  Supreme  Court  of  Ontario 
between  the  Board  of  Trustees  of  the  Soman  Catholic  Separate 
Schools  for  the  City  of  Ottawa  Appellants  and  R.  Mackell  H  F 
8mis  James  Brennan  M.  J.  O'Neil  F.  D.  Henderson  M.  J  Ryder 
Mid  John  F.  Lanigan  suing  on  behalf  of  themselves  and  all  other 
Supporters  of  the  Roman  Catholic  Separste  Schools  for  '   >  City  of 
Crttawa  and  Tour  Majesty's  Attorney-General  for  the  J    ;vince  of 
JMtano  Respondents  (Privy  Council  Appeal  No.  59  of  i916)  and 
?*'^u".'"'^"*  ^*'°°  "'  **  Appellants  setting  forth  that  on 
the  20th  April  1914  the  Respondents  other  than  Tour  Majesty's 
Attomey-General  for  the  Province  of  Ontario  commenced  an  Action 
m  the  High  Court  Division  of  the  Supreme  Court  against  the  Appel- 
lants  praying  for  (amongst  other  things)    a    Mandatory    Orter 
against  the  AppeUants  to  conform  to  and  enforce  in  the  Schools 
under  Uieir  control  certain  Regulations  of  the  Department  c'  Edu- 
cation for  the  Province  of  Ontario  and  more  eapeciaUy  Re' a  Jtion 


No.  XVII  of  Augiut  1913:  that  the  High  Court  Diviijon  of  tho 
Supreme  Court  on  the  Hth  Dceember  1914  gave  judgment  in 
favour  of  the  Respondents:  that  the  AppellanU  appealed  to  tha 
Appellate  Division  of  the  Supreme  Court  and  that  Court  on  the 
]-!tJi  July  1915  gave  judgment  dismissing  the  Appeal:  that  the  Ap. 
pellants  obtained  leave  to  appeal  to  Your  Majesty  in  Council :  And 
humbly  praying  Your  Majesty  in  Council  to  take  this  Appeal  into 
consideration  and  that  the  Judgn,ent  of  the  Appellate  Division  of 
the  Supreme  Court  dated  the  12th  July  1915  mav  b,  reversed 
altered  or  varied  or  for  further  or  other  relief  in  the  premises: 

"THE  LORDS  OF  THE  COMMITTEE  in  obedience  to  Hi. 
tate  Majesty's  said  Order  in  Council  have  taken  the  said  humble 
Petition  and  Appeal  into  consideration  and  having  heard  Counsel 
on  behalf  of  all  the  parties  their  Lordships  do  this  day  agree  hum- 
bly to  report  to  Your  Majesty  as  their  opinion  that  this  Appeal 
ought  to  be  dismissed  and  the  Judgment  of  the  Appellate  Division 
ofthe  Supreme  Court  of  Ontario  dated  the  12th  day  of  July  1915 
Affirmed. 

"And  in  ease  Your  Majesty  should  be  pleased  to  approve  of 
thu  Beport  then  their  Lordships  do  direct  that  there  be  paid  by  the 
Appellants  to  the  Respondents  their  corts  of  this  Appeal  incurred  in 
the  said  Supreme  Court  and  the  sr  a  of  £320  198.  Od.  for  their  cotti 
thereof  incurred  in  England." 

HIS  MAJESTY  having  taken  the  said  Beport  into  considera- 
tion wai  pleased  .y  and  with  the  advice  of  His  Privy  CouncU  to 
approve  thereof  and  to  order  as  it  is  hereby  ordered  that  the  same 
be  punotuaUy  observed  obeyed  and  carried  into  execution. 

Whereof  the  Lieutenant-Governor  of  the  Province  of  Ontario 
for  the  time  being  and  all  other  persons  whom  it  may  coneern  arc 
lo  take  notice  and  govern  themselves  accordingly. 

ALMEBIC  FITZBOY. 


Privy  Council  Appeah  ^o>.  62  n»4  63  of  1916< 

Th«  Board  of  TruitMs  of  the  Roman  OathoUc  Smarate  Sohoolt 
of  thoCHty  of  Ottawa  and  other.    -     .         Appellant,, 


The  Corporation  of  the  City  of  Ottawa 
and  othen 


Same 


Ketpondentt, 
Appellanti, 


The  Quebec  Bank  and  othen     -     .      .     . 

Contolidated  Appeali 


RetpondenU. 
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V 


THX  8UPRZME  OOUBT  ON  ONTABIO 
(APPELLATE  DIVI8I0R). 


JUDGMENT  OF  THE  LORDS  OP  THE  JUDICIAL  COMMIT- 
TEE OF  THE  PRIVY  COUNCIL,  deuvbeed  thb  2nd 
NOVEMBER,  1916. 


Present  at  tke  Hearing: 
The  Lobo  Cbancellob. 

VlBCOCNT  H4U)ANE. 

Loan  Atkinson. 
Lobo  Shaw. 
LoBD  Pabhoos. 

IDeKvtrtd  by  Thb  Lobo  CaANOEUca.] 
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The  iiue«tion  ruiwj  in  thene  c-oiuiolid«tea  appeal*  u  whcthsr 
•action  (3)  of  r>  Ueorge  V,  c.  45  ( 1915),  Ontario,  ia  valid  and  within 
the  competency  of  the  provincial  legia'ature.  i  he  appellanU  con- 
t«nd  that  thia  Kttion  prejudicially  affeit«  certains  righta  and  pri- 
irilejrea  with  respect  to  .lonominational  whoola  rererved  under  pro- 
Tlaion  (1)  of  section  93  of  "The  British  North  America  Act,  1867." 

The  preamble  of  ihe  Act  of  1915  recites  that  an  action  was  then 
pending  in  the  Supreme  Courts  of  Ontario  between  B.  Mackell  and 
others  and  the  appellants.  This  action  has  now  been  Anally  decided 
adversely  to  the  appellants.  Their  Lordships  see  no  reason  to  an- 
ticipate  that  this  judgment  will  not  be  accepted  and  obeyed.  There 
ii  a  further  recital  that  the  appellants  have  failed  to  open  the  schools 
under  their  charge  at  the  time  appointed  by  law,  and  to  provide  or 
pay  qualified  teachers  for  .the  said  schools,  and  have  threatened  at 
different  times  to  close  the  said  schools  and  to  dismiss  the  qualified 
teachers  duly  engaged  for  the  same.  So  far  as  this  appeal  is  con- 
remed,  the  accuracy  of  these  recitals  was  not  questioned  by  the 
counsel  for  the  appellants.  Section  (1)  of  the  Act  does  not  come 
into  question  in  this  appeal ;  section  (2)  is  a  declaration  of  the  duties 
of  the  appellants. 

Section  (3)  is  as  follows: — 

"  If,  in  the  opinion  of  the  Minister  of  Education,  the  said  Board 
fail*  to  comply  with  any  of  the  provisions  of  this  Act.  he  shall  have 
power  with  the  approval  of  the  Lieutenant-Qovemor  in  Council— 

"  (a.)  To  appoint  a  commission  of  not  leas  than  three  nor  more 
than  seven  persona. 

"  (*•)  To  vest  in  and  confer  upon  any  commission  so  appointed 
all  or  any  of  the  powers  possessed  by  the  Board  under 
statute  or  otherwise,  including  the  right  to  deal  with 
and  administer  the  rights,  properties,  and  assets  of  the 
Board,  and  all  such  other  powers  as  he  may  think 
proper  and  expedient  to  cany  out  the  object  and  intent 
of  this  Act. 

"  (c.)  To  suspend  or  withdraw  all  or  any  part  of  the  rights, 
powers,  and  privileges  of  the  Board,  and  whenever  he 
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mayf  jk  dninble  to  Mxtorr  the  whole  or  any  piut  of 
tho  MiM,  and  to  revert  the  lune  in  the  Boaid. 

"  (A)  0  make  nieh  uie  or  diqMwition  of  any  legUlaUve  grant 
that  would  be  payable  to  the  Mid  B<.ard  on  the  war- 
rant  of  any  inspector  for  the  uae  of  the  laid  ichoola,  or 
any  of  them,  aa  the  Minister  may  in  writing  direct" 

The  Acting  Hinirter  of  Education  expreaed  the  opinion  that 
the  tnutee.  had  failed,  and  were  failing  to  comply  with  the  provi- 
sion, of  the  Act,  and  nibmHted  the  appointment  o'  i.  Commi-rion 
for  the  approval  of  the  Lieutenant-Gk,  /emor  in  Council,  The  ripon- 
dent  CrauBiwon  waa  duly  appointed  under  an  Order  in  Council  on 
the  2Sth  Jnly,  191S. 

The  powers  conferred  on  the  Minister  of  Education  in  snbHNC- 
tiona  (6)  and  (c)  of  section  3  are  expressed  in  very  wide  terms.   At 
th^stanco  of  the  Minister,  with  the  approval  of  the  Lieuteuant- 
Oowrnorin  Council,  all  or  any    part  of  the  rights,    powers,    and 
•"[T*?.  °f  ^  appellant  Board  may  he  susr-nded  or  withdmwn 
inthont  limitation  in  time,  and  only  subject  to  r«itc  ration  at  the 
«««iwtion  of  the  Minister.    The  powers  withdrawn  f.  mi  the  appel- 
lant Board  may  be  vested  in  and  conferred  upon  an  ap  minted  Ccmi- 
mumon,  .  lommated  body,  in  the  selection  of  which  tho  mtopayinit 
•porter,  of  the  Roman  Catholic  Separate  Schools  have  no  voice 
There  lano  exception  to  the  universality  of  the  extent  to  which  all 
the  ngM^  powers,  and  privaeges  of  the  appellant  Board  may  be 
sodded  or  withdrawn  and  vested  in  and  conferred    upon    this 
noBunatod  body.    I.  this  legishtion  consistent  with  provision  (1) 
of  section  98  of  "The  Britid,  North  America  Act,  1867"!    Section 
W  enacte  thjt  in  and  for  each  p«>vince  the  Legislatu.«   may    ex- 
f*"^  -^  l«w.  in  reUtion  to  education,  subject  and  aeeordit* 
to  certain  ^H«ifleQ  provinons.    This  section  has  been  recenUy  under 
^eomndeeabon  of  U«ir  Lordships  in  Uie  case    of    Uie  MpdUnt 
^"tL'^lr"'""^    The  effect  of  the  s«=ti;^^; 
sfeetiomi  91  and  92  is  to  give  an  eidnaive  jurisdiction  to  the  Legis- 
tetore  (rf  each  prov^  to  make  laws  in  reference  to  education  rab- 
Jeet  to  the  specified  provisions.    The  Parliament  of  Canada  has  no 
lunsdietioa  in  rdatiMi  to  education,  .xcH>t  under  tii«  condition,  in 
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proTfaka  (4),  wfc>h  an  not  in  qnntion  in  thia  appeal.    The  rirtta 

"-""'iTf  """•^'"P"**^""    ^»>    """^    be  prejodiciall, 
ftrrvUA  without  an  Art  of  the  Imperial  liegialatDrc. 

.u,.'?*"'  "  °"  lowt'on  that  the  impeached  aeetion  of  the  Act  of 
-MB  doea  authoriae  the  Mitiirter  of  Bdneatlon  to  mapend  or  with- 
Ur-w  legal  righfa  and  privilege*    with    reapect    to  denominational 
irf.ooli.    The  caae  of  the  reapoiident  Commiaaion  ia  t'lat  the  appeU 
liint  Board  doee  not  come  within  the  category  of  "a  cla«  of  perwn" 
and    that    no    right    or  privilege  with  reaped  to  ienominational 
rchoola,  which  the  appellant  B.«rd  had  by  Uw  in  the  province  at 
the  union,  ha»  been  prejudicially  affected.    It  waa  argued  that  the 
protection  given  by  proviiion  (1)  related  to  righta    or    prinlera 
i>oe.e«ed  by  all  the  adhorenU  of  the  Soman  Catholic  «hooli  in  the 
p-xJTinoe.  and  that  the  appellant  Board  only  repreaented  the  bUb. 
ontjr  of  a  larger  claaa.    The  autus  of  the  appellant  Board  depnda 
on  the  proviaiona  contained  in  'The  Separate  Sehoola  Act,  1868  " 
Section  (2)  of  that  Act  confera  the  rigltf  of  electing  truateea  for  the 
management  of  a  aeparate  achool  for  Soman  Gatbolica,  not  oo  aU 
the  adherent!  of  Soman  Catholic  eehoola  in  the  province,  but  on  any 
numbw  of  peraona,  not  leaa  than  five,  being  heada  of  familiea    and 
freeholdera,  and  houaeholden,  reaident  within  any  aehool  leetiQD  of 
any  townahip,  or  corporate  village,  or  town,  or  within  any  ward  of 
any  city  or  town,  and  being  Soman  Catholica.    The  right  of  eleoting 
manager.  M  thua  conferred  on  the  anpportera  of  a  aeparate  aehool 
or  Bchoola  for  Soman  Catholica  within  one  or  other  of  the  deaignatad 
areaa.    In  the  preaent  caee  the  appellant  Board    ar«    the    alaoted 
truateea  for  tLe  management  of  Soman  Catholic  Separata  Bchoola 
within  the  city  of  OtUwa.    They  reprcent  the  aupportera    of  tke 
Soman  Catholie  Separate  SehooU  within  the  area  of  the  cify  and 
aa  auch  elected  truateea  enjoy  the  right  of  management  which  wu 
conferred  under  the  Separate  Sohoola  Act,  1863.    Apart  therefore 
from  any  words  of  limitation  or  any  impUeation  to  be  drawn 
from  the  context,  the  appellant  Boa;-d   repreaant   a   aeotun  a(  thi 
claaa  of  peraona  who  are  wthin  the  proteetion  of  proviaion    (1) 
Their  Lordahips  can  find  neither  limiting  vorda  nor  anything  in  the 
context  which  would  imply  that  they  are  excluded  from  the  bmieflt 
of  the  provision.    They  are  not  the  leaa  within  the  pioviaioii   that 
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Kirn  thoufh  they  wer.  ,h.  only  lk»rd  of  tru.t«,  i„  the  provine, 
•PpdUn  IW  reprMMrt  people  who  eome  within  th«  proteoUon 
H««ln,Hit  or  pnviloBe  exiitine  in  the  provinee  .t  the  union  with 

m^Kl*".?-'""'""'  *■''""'"  '■"  1^"  P"-J>"li«i«lly  "ffeoted. 
Lv^n  >  ■"  '?'•"'"""*  *'«»•  «  ""^J-l  riRht  or  privileg. 
may  not  in  ..I  ewe,  imply  that  .u,.h  right  ..r  privilege  h«  been  pre- 

ami  th.«  que«tHm  .loe.  ..„t  «ri«,  for  ,l,H;i«ion  in  the  .ppe.1.  The  cue 
Wore  their  ..rd.hip.  i,  not  that  of  .  me.,  interfeLce  wTth^ 
right  or  priv.1^.  but  of  ,  provi.i,.,,  which    en.bl™    it  to  be  with- 

doubt  th.t  the  power  m  given  .  o„l,l  be  exercised  with  wi«lom  and 

hat  i..ubject  to  objection,  and  the  objection  would  not  be  removed 

ven  though  tne  power*  eonferrcl  were  never  exercized  at  all     To 

fi'r  ^^^\^  "'*'"'"*  '  "■'"'"  "■•  P""!**^  '""^'r  thc^  condi- 

f!^  I™  7.K  •'  "' ""'  '"'"'''' '"  "<"  •  '*'''^«"«  conLeration, 
.Lr^!^,?!.?''*'"^*""'' ""'*''»'*  "f  •ho  appelUnt  Board 
i.^  been  called  to  pre  ,e  that  the  withdra..al  of  their  rights,  power. 

ZtZ^T-  T^-T"  '"  •''"■  P"'^"'''"'-    '"  •'"'  "P'-i™  »' th.i; 
ixtrdahipa  no  «uch  evidence  was  neresiiar}-. 

For  the  pnnioae  of  theae  appeals  it  i.  unnecaaarv  to  say  more 
»™m»T:^  r"*"  ?  '  """*"""  "^  "onatruction.  During  the 
«TZ^  h'    r^'i°'  *^'  '"'P""'*''"*  Commiaaion  pre«.^    on 

Roman  Catholic  pareMa  in.the  city  of  Ottawa.  Their  I^rdahipa 
roahae  the  great  impdrt«,ee  of  thia  eonaideration,  and  there  ia  no 
doubt  that  coiudderable  temporary  inconvenience  muat  be  involved 
rf  the  .ppeliaut  Board,  aa  renre^ntative.  pf  the  ^ipporter.  of  tba 


Itomaa  Cstholie  Sepknte  Sdiooli  in  Ottawa,  fail  to  ap«n  tha  ■Aoob 
under- their  charge  at  the  time  appointed  by  law,  and  to  pnnride 
.  and  pay  qnalified  teaehen.  It  may  be  pointed  out,  lutwerer,  that 
the  decifuon  in  thi^  appeal  in  no  way  affects  the  principle  al  eom- 
pnlaory  free  primary  education  in  the  province  e^aUiahed  under 
the  School  Law  of  1850,  and  that  if  the  appellant  Board  and  tkeir 
iiupporters  fail  to  obaerre  the  datiea  incident  to  the  right*  and  priri- 
legea  created  in  their  favour,  the  result  i*  that  the  children^  of 
Soman  Catholic  parents  are  under  obligation  to  attend  the  oommon 
ichooli,  and  thus  lose  the  privileges  intented  to  be  reserved  in  their 
favour  under  provision  (1)  of  section  98  of  "The  British  North 
Aemerioa  Act,  1867. "  The  history  of  this  question  is  thus  aceuratdy 
summarized  in  the  judgment  of  Meredith,  C  J.O. . — 

"The  ground  upon  which  was  based  the  claim  of  the  Roman 
Catholics  to  separate  schools  was  the  injustice  of  compelling  them  to 
contribute  to  the  support  of  schools  to  which,  owing  to  the  char- 
acter of  the  instmetion  given  in  them,  they  could  not  for  conscien- 
tious reasons  send  their  children  because  in  their  view  it  was  essen- 
tial to  the  welfare  and  proper  education  of  their  children  that  reli- 
gious instruction  according  to  the  tenets  of  the  Roman  Catholic 
Church  should  be  imparted  to  them  as  part  of  their  educational 
training." 

"Thia  Injustiee,  it  was  claimed,  was  greatly  aggravated  when, 
by  the  School  Law  of  1850,  a  aystem  of  compulsory  free  primary 
education  in  schools  supported  partly  by  Oovemment  grants,  but 
mainly  by  taxation,  to  which  all  ratepayers  were  liable,  waa 
established." 

Their  Lordships  do  not  anticipate  that  the  appellants  will  fail 
to  obey  the  law  now  that  it  has  been  finally  determined.  They  can. 
not,  however,  assent  to  the  proposition  that  thr;  appellant  Board  are 
not  liable  to  process  if  they  refuse  to  perform  their  statutory  obliga- 
I  ions,  or  that  in  this  respect  they  are  in  a  different  position  from 
other  Boards  or  bodies  of  trustees  entrusted  with  the  performance 
of  public  duties  which  they  fail  or  decline  to  perform. 

From  what  has  been  said  it  appears  that  in  their  Lordships' 
view  the  Act  as  framed  is  ultra  vtrei,  and  aocordingly  liberty  will 
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be  naerrcd  to  the  pluntilh,  should  oce:  ariw,  to  (pply  to  the 
Bnprame  Court  of  Ontario  tor  relief  in  accordance  with  thii  decla- 
ration, but  their  Lordihipg  do  not  anticipate  that  it  will  be  neeei- 
uiy  for  the  plaintiib  to  avail  themielves  of  thii  right 

Their  Lordihipa  will  humbly  adviae  Hia  Hajeity  that  the  ap- 
peals be  allowed  with  casta  to  be  paid  by  the  respondent  Commia- 
sion  here  and  below,  and  the  respondent  Commiaaion  will  pay  the 
coats  of  the  Corporation  of  the  City  of  Ottawa  and  the  Quebec  Bank. 
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AT  THX  OO0BT  AT  BUOKIvaHAM  PALACO 

The  6th  clay  of  NoTember  1916      ' 
Trmmt 
THE  KING'S  MOST  EXCELLENT  MAJESTY 


Lard  Pmidait 
■ariaf  Dwsrt 


Lord  Stowud 
Lord  Oolebrooke. 


WHEREAS  there  was  this  day  read  at  the  Board  a  Report 
from  the  Judicial  Committee  of  the  Privy  Council  dated  the  2nd 
day  of  November  1916  in  the  words  following  viz.  :— 

"Whereas  by  virtue  of  His  late  Majesty  King  Edward  the 
Seventh's  Order  in  Council    of   the    18th   day  of  October    1909 
there  was  referred  unto  this  Committee  the  matter  of  an  Appeal 
from  the  Appellate  Division  of  the  Supreme  Court  of   Ontario 
between  the  Board  of  Trustees  of  the  Roman  CathoUc  Separate 
Schools  for  the  City  of  Ottawa  Appellants  and  the  Corporation 
of  the  City  of  Ottawa   the  Ottawa  Separate  School  CommiUion 
and  Tour  Majesty's  Attorney-General  of  Ontario    Respondents 
(Pnvy  Council   Appeal  No.  62  of  1916)  and  likewise  a  humble 
Petition  of  the  Appellants  setting  forth  that  in  September  1915 
this  Action  was  brought  in  the  Supreme  Court  of  Ontario  by  the 
Appellants  against  the  Respondents  the  Corporation  of  the  City 
of  Ottawa  and  the  Separate  School  Commission  for  an  injunction 
to  restrain  the  Corporation  from  paying  to  the  Commission  which 
ii»d  been  constituted  pursuant  to  the  Act  of  the  Legislature  of 
Ontario  6  George  V  Chap.  45  and  the  latter  from  receiving  from 
the  Corporation  the  school  rates  collected  or  which  might  there- 
after  b«  collected  by  the  Corporation  for  the  Appellants:  that  the 


Ee.pond«QU  the  Corporation  of  the  City  of  Ottawa  did  not  con- 
teat  the  Action  but  submitted  its  right  to  the  Supreme  Court- 
.hat  this  Action  was  tried  with  another  Action  brought  by  the 
AppellMts  against  the  Quebec  Bank  and  the  Ottawa  Separate 
School  Commission  and  the  Supreme  Court  on  the  18th  Novem- 
ber 1915  gave  judgment  dismissing  both  Actions:  that  the  Ap- 
peUants  appealed  to  the  Appellate  Division  of  the  Supreme  Court 
and  that  Court  on  the  3rd  April  1916  gav.  judgment  dianissinr 
both  Appeals:  that  the  Appellants  obtair.ed  leave  to  appeal  to 
your  Maj^y  in  Council:  And  humbly  praying  Your  Majesty  iv, 
take  t'lis  Appeal  into  nsideration  and  that  the  said  Judgment 
of  the  Appellate  Divi«,„u  of  the  Supreme  Court  of  the  3rd  April 
1916  may  be  reversed  alte-ed  or  varied  or  for  further  or  other 
relief  m  the  premises : 

"And  whe'^is  by  virtue  of  the  aforesaid  Order  in  Council 
there  was  referred  unto  this  Committee  the  Matter  of  an  Appeal 
from  the  Appellate  Division  of  the  Supreme  Court  of  Ontario 
between  the  Board  of  Trustees  of  th#  Roman  Catholic  Separate 
Schools  for  the  City  of  Ottawa  Appellants  and  the  Quebec  Bank 
the  Ottawa  Separate  School  Commission  and  Your  Majesty's  At- 
torney-General of  Ontario   Respondents  (Privy  CouncU   Appeal 
No  63  of  1916)  and  likewise  a  humble  Petition  of  the  AppeUants 
setting  forth  that  in  September   1915   this  Action  was  brought 
m  the  Supreme  Court  of  (fetario  by  the  Appellants  aga'nat  the 
Re85ondents  the  Quebec  Bank  and  the  Separate  School  Commis- 
sion for  an  Injunction  to  restrain  the  Bank  from  paying  to  the 
Commission  and  the  latter  receiving  from  the  Bank  the  monies 
belonging  to  the  Appellants  and  then  deposited  with  the  Bank 
m  the  name  of  the  Appellants:  that  the  Respondents  the  Qnebee 
Bank  did  not  cMitest  the  Action  but  submitted  its  rights  to  the 
Supreme  Court:  that   as  alrea''y  recited  this  Action  was  tried 
with  the  other  Action  brought  by  the  AppeUanta  against  the  Cor- 
poration of  the  City  of  Ottawa  and  the  Ottawa  Separate  Scliool 
Commission  and  reciting  the  various  steps  in  the  proceedings 
down  to  and  including  the  Judgment  of  the  Appellate  Division 
of  the  Supreme  Court  of  the  3rd  April  1916:  that  the  AppeUants 
obtained  leave  to  appeal  to  Your  Majesty  in  CouncU:  and  humWy 


^^g  W  Mijerty  m  Council  to  Uke  thi.  App.^I  Jnto  c<m«i. 

oftheSupre,-«Courtof  the  3rd  April  1916  may  be  reversed 
altered  or  varied  or  for  further  or  other  relief  i„Z  premTsIs 

0«..?J^  "^f  ?  ^^^^^  ^'^  ''"^  COMMITTEK  having  by  their 
Order  of  the  3rd  July  1916  ordered  that  the  «.id  Appeals  [priv^ 

»nt»  th    «  ^^    ;'  ""  "'"'  ^"""■•'  ^'-"^  °"  '«'"*"  "'  the  Appell. 
and  the  Attorney-General  for  the  Province  of  Ontari,,  respectively : 

I«f.  7™*  ^^^^^  °*^  """^  COMMITTEE  in  obedience  to  His 
Ute  Majesty  s  sa.d  Order  in  Council  have  talcen  the  said  humble 
Petitions  and  Appeals  into  consideration  and  having  heard 
Counsel  on  behalf  of  the  Appellants  the  Respondents  the  Otta 
J^t.l-TJ'  •'  f  J"'  Commission  and  the  Attorney-General  of 
Ontario  their  Lordships  do  this  day  agree  humbly  to  report  to 
Your  Majesy  as  their  opinion  (1)  that  these  Appeals  ought  to 
be  flowed  (2  tiiat  the  Judgments  of  the  Appellate  Division  of 
he  Supreme  Court  of  Ontario  botli  dated  the  3rd  day  of  April 
1916  and  the  Judgments  of  the  Supreme  Court  of  Ontario  both 
dated  the  18th  day  of  November   1915  ought  to  be  set  aside    3) 

T,  -LI"  •"  '''"""'"'  """  "■"  ^''  "'  ""^  Legislature  of 

Ontario,  o  George  V.  Chap.  45  as  fram«I  is  ultra  virei  of  such 

legislature  (4)that  liberty  ought  to  be  reserved  to  the  Appellants 

0  apply  to  the  said  Supreme  Court  for  relief  iu  accordance  with 

Z  ^f "'',"°"  ""-l  (5)  that  the  Respondents   the    Ottawa    Sep. 

arate  School  Commission  ought   to  pay   the   costs  of   the  Appell- 

...tsandtheRespondent*  the  Corporation  of  the  Citv  of  Ottawa 

and  the  Quebec  Bank  incurred  in  the  Courts  below. 

thi.  n^^  ^1^'  ^"""^  "*^*''-''  '•""'''J  »>«  pleased  to  approve  of 
this  Report  then  their  Lordships  do  direct  that  there  be  paid 

the  A   ^rr  ff'   """  *^"''"*'  ^"P""**  School  Commission  to 

nellat  n         '     /'::  "'"'*'  °*  ^^''^  ^PP'"''^  '■"'"■•red  i"  the  Ap- 

for  tl  V    'T  °J  *'"'  ^"P""*""  ^°"*  ""1  '"e  sum  of  £385  48.  8d. 

Z  CoLlT      Tl'  r"""''  '"  ^'^'""'J  '»  *•>«  Respondents 
the  Corporation  of  the  City  of  Qttawa  their  Uke -costs  ot  these 


AppnU  incnmd  in  the  nid  Appellate  Diviiioii  and  the  mm 
of  £78  4*  6d.  for  their  costs  thereof  incnrred  in  England  and  to 
the  Beipondents  the  Quebec  Bank  their  like  costs  of  these  Ap- 
peal* incurred  in  the  said  Appellate  Division  and  the  sun  of 
£73  4s.  6d.  for  their  costs  thereof  incurred  in  England." 

HIS  XAJE8TY  having  Uken  the  said  Report  into  consider- 
ation was  pleased  by  and  with  the  advice  of  His  Privy  Counsil 
to  approve  thereof  and  to  order  as  it  is  hereby  ordered  that  the 
same  be  pujictually  observed  obeyed  and  carried  into  execution. 

Whereof  the  Lientenant-Oovemor  of  the  Province  of  Onta- 
rio for  the  time  being  and  all  other  persons  whom  it  may  con- 
cern are  to  take  notice  and  govern  themselves  accordingly. 

ALHEBIC  PITZBOY. 


"hm  Dbor"  Puxnaa,  Ottawa  ^ 


